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Passed  by Shri Akhilesh  Kumar,  Commjssioner (Appeals)

Arising    out    of   Order-in-Original    No.    Div-VIl/North/10/Refund/Riddhi    Shukla/19-20   dated
19.09.2019,  passed  by the Assistant  Commissioner,  Central  GST &  C.  Ex  ,  Di.v-VII,  Ahmedabad
North

3ffied  tFT  "  VF  qaT  Name & Address of the Appellant / Respondent

Appellant-   M/s.   Riddhi   Ketan   Shukla,   Shree   Nivas   4,   Mamta   Park,   B/h   Navgujarat

College,  Usmanpura, Ahmedabad-380014.

Respondent-Assistant Commissloner,  Central GST & C   Ex„  Div-VII,  Ahmedabad  North.

FTTngriH±FTaTf#aFT¥3TtPr3TaTfuFTdgT¥a¥¥#:=ng€T3TTaITSrfuqerfiutifa
Any  person  aggrieved  by this  Order-In-Appeal  may file  an  appeal  or revision  application,  as  the

one  may be against such order,  to the appropriate authority in the followi.ng way.

•          €flTffl{FTgiv3ITaiFT

Revision application to Government of India  :

ti>        rfu T3iThT Ir 3rfeTfin,  1994  a eITiT 3Tffl ita FT TTT  "ch S qT` * Tar rdiiT al

=TalSthHj=HSft¥#E,F#ffi]t¥'trirm@HieifflTffl,rmH
%,,n,stryAo:e:,,::onnc:ppj,ec::,::::;::tRh:v::::,r£,SCFr,:t:rr,yj:oe::enGD%Vetpo5jT§::;F::,r;,,:#:nptpg:raet:T
Delhi  -110 001  under Section  35EE  of the  CEA  1944  in  respect  of the following  case,  governed  by first
proviso  to  sub-section  (1)  of Section-35  ibid  .

(ii)        qfa  FTt]  a  ETf}  a  nd  *  5iT  ap  Ir,i  55Twi  a  fan  `Tu€Tiii{  ar  37iH  apwh  a  Ir
fan   quaniir a  gut .Tu5iliiT fi  7TTi]  a  wh  gr  in  fi,  IT faith  qugiiii{  ar qugT{ i  qt qi;  faith
5wh i IT fan iTu5ii" i a FiiT tfl rfu t} givFT g± a I

(11)           ln  caseofany  loss  of goods  wherethe  loss  occurintransitfrom  afactorytoawarehouse  orto
another  factory  or  from  one  warehouse  to  another  durlng  the  course  of  processing  of the  goods  in  a
warehouse  or ln  storage whether in  a factory or in a warehouse.-
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pr)          iiTTd  j>  FTET  fan  Trt=  en  rfu  i  ffrTffha  TTTffl  T7T  ar  TTTfl  z±  faith  i  GTTdr  gas  tF5a  7TTi7  I-T  uFTrFT

gr  TS  fca€  a;  FTTa  fi  ch  rmTFT  d}  arF{  fan  nI  IT  rfu  +  ffrTffha  € I

(A)         ln  case  of  rebate  of duty  of excise  on  goods  exported  to  any  country  or territory  outside
India  of on  excisable  material  used  in  the  manufacture  of the  goods  which  are  exported
to  any country or territory  outside  India

(tI)        rfe gas tFT griIT fgiv fan tiiifr ti Fret  (fro tlT?FTT tri)  fth fch Tin qTd di

(8)         ln  case  of goods  exported  outside  India  export  to  Nepal  or  Bhutan,  without  payment  of
duty.

3TRE  i3iqTFT  ffi  i3FTrFT  Btap  ti  TrmT  t}  RTT  ch  ap  fife  FTq  t7si  TT±  %  3ife  ee  3Trir  d  ±H  qiiT  TtT
ffro  a}  IrTfatF7     3TrFT,   3Tfii7  t}  =TRT  qTRtT  al   FTFq   tii  ar  all  F  faiH  3Tfth   (]2)   1998   eniT   log  EiiT
ffiFT  fgiv    TTII  a I

(c)          Credit   of   any   duty   allowed   to   be   utilized   towards   payment   of   excise   duty   on   final
prodllcts  under the  provisions  of this Act or the  Rules  made  there  under and  such  order
is  passed  by the  Commissioner (Appeals)  on  or after,  the  date appointed  under Sec.109
of the  Finance  (No.2) Act,  1998.

(1)#Grfu¥¥FgrfuFT±rfu#i¥tin2#k¥#SqF¥3rfu¥3TfroFqTerriruFTqftEaTa-_8a+*7¥FTtid
rfu 3rriH fa5TIT fflTT rfu I  ri flTeT tBrm E  ZFT   Een a 3Trfe e]iiT 35-E   i frfu tfl a TrmT
t6 ng ti FTeT a3TR-6  fflt]FT # rfu .ft an rfu I

The  above  application  shaH  be  made  in  duplicate  in  Form  No   EA-8  as  specified  under
Rule,  9  of Central  Excise  (Appeals)  Rules,  2001  within  3  months from  the  date on whlch
the  order sought to  be  appealed  against  is  communicated  and  shall  be  accompanied  by
two  copies  each  of  the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copy of TR-6  Challan  evidencing  payment of prescribed fee as  prescribed  under Section
35-EE  of CEA,1944,   under Major  Head  of Account.

(2)        Rfaffl  3ITaiH  t}  i]TeT  Eti  i]tFT  itFF  TtF  t]iE  wh  qT  wh  zFq  d  ch  wh  200/-  Tffi  Tii]Ti  a  tFTT
3it{ uti flFT RT ap RE a iFTT a al iooo/-   tfl rfu gmT an tnt I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-where  the  amount
involved  is  Rupees  One  Lac or  less  and  Rs.1,000/-where  the  amount  involved  is  more
than  Flupees  One  Lac.

th Tar, RE GtqTIT gr Ttr dr 3TRE fflTqTfin t} ife 3Tfro-
Appeal to Custom,  Excise,  & Service Tax Appellate Tribunal.

(1)        an i3tqTH Ir 3Tfrm,  1944 tfl €mT 35-a/35i t5 etch.-

Under Section  358/ 35E  of CEA,1944 an  appeal  lies to  :-

(tF)        \3ctTtiTcir`igci  qfee  2  (1)  tF  i  rut  3TT{]it  t6  3TanqT  tft  chid,  3Tan  t5  F"a  i  th  gt5,  tRE
sffli<i]  qffi  Tq tiqTq5{ 3TRE  qTqTfin  _dftyE  # qfch  drrfu  flfin,  3i6ti¢iqi¢  #  2nd iTTan,

ap aTa]  ,3FT{i]T  ,faTt]T-,3TFFtlraia -380004

(a)         To  the  west  regional  bench  of  customs,  Excise  &  Service  Tax Appellate  Tribunal  (CESTAT)  at
2nd  floor,Bahumali   Bhawan,Asarwa,Girdhar  Nagar,  Ahmedabad   :   380004.   in  case  of  appeals
other than  as  mentioned  in  para-2(I)  (a)  above.

•...i--..,.
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The  appeal   to  the  Appellate  Trlbunal   shall   be  filed   in  quadruplicate   in  form   EA-3   a

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shall    bt
accompanied  against  (one which  at least should  be  accompanied  by a fee of Rs.1,000/-
Rs.5,000/-and  Rs.10,000/-where  amount  of duty /  penalty /  demand  /  refund  is  upto  (
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  il
favour  of Asstt    Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  plac(
where  the  bench  of  any  nominate  public  sector  bank  of  the  place  where  the  bench  o
the  Tribunal  is  situated.

(3)=thrfuri:gr*Trf=tr=FTT=S¥gral¥£farferaELRIat¥g¥¥#qanneE=3¥

In  case  of the  order  covers  a  number of order-in-Original,  fee for each  0.I.0.  should--------  `  `0''  '_`'    '--'-'    \,\A\,'  '   \,.'.\,'   \>''\

paid   in   the   aforesaid   manner   not  withstanding   the   fact   that  the   one   appeal
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may
filled  to  avoid  scriptoria work  if excising  Rs.1  laos fee  of Rs.100/-for each.

(4)i-F`3rfu¥#utTfrm#7°#¥L#ff#S@¥rfuF¥5¥ogTFTrm_Orha#
fke an dr Frfat I
One copy of application  or 0  I  0.  as the case may be,  and the order of the adjournment
authority shall   a  court fee  stamp  of Rs 6.50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

(5)     FT chT EN rmal al fin ed nd fan a ck th rm erTrfu fin rm € ch th ys,
an i3fflTFT qff qu ha 3TRE iqTqTffro (irTqffiia) fir:rq  1982 a fjrffa a I

Attentjon  in  invited  to the  rules covering these and  other related  matter contended  in the
Customs,  Excise & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

(6)      th gr,  an i3ffli=T gas Ta dFTEFT 3TRE ± GB±g,  S pta 3Tflth a qFTa *
rfu in
ERE Ediii
1994)

(mmtintl)  qiT    Eg  (pen.ili\ )  tFT   io`Jf,  i€ aflT  a;{]T  3Tfand a I Fwif*,   3TfaiFFT TF :aJ]T  itj

a    I(Section   35  F of the Central  Excise Act,1944,  Sectlon  83  &  Section  86 of the  Finance Act,

an3EqTEQ.TiF3ikcha;TaT3Tat,QTTffaan"rfurfuin"(i>utirijemaiidc`ci)-

(I)            r``t>tlr!toi,; E3 iiLj a EIFafailtRI rfu.

(I i)       fin 7rFT ife ife fl lfQi :
(iii)      drifefana7fa"baTaFTaqufir.

I;qF*aan'ife3rife'*qFaIiaHTzfrgmaT#,3rdtF'alhaeda7faar¢.QT*aaTfan7TqT*.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate   Commissioner  would   have  to   be  pre-deposited,   provided  that  the  pre-
deposi[ amount shall  not exceed  Rs  10  Crores,  lt  may  be  noted  that the  pre-deposit  is  a
mandatory  condltion   for  filing   appeal   before   CESTAT.   (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,  1944,  Section  83  &  Section  86 of the  Finance Act,  1994)

Under  Central  Excise  and  Service Tax,  "Duty demanded"  shall  include:

(i)           amount determined  under section  11  D;
0         amount of erroneous cenvat credit taken;
I:iii)         amount  payable  under  Rule  6  of the  cenvat credi.t  Rules.

EH   Ev  3TTaQr  aT  ra  3TtftF  mfgiv  a7  57TaT  5iFTty  Q.r55  37traT  Qor5F  TIT  auB  farfu  a  al  rfu  fir  7Tv  QeTEaT

aT  i0% g7raTa TT 3ir  5TFu aTaiT Fug farfu  a aa aug aT  io% griTFT TT fl en an  *1

ln  view of above,  an  appeal against this order shall  lie  before the Trjbunal on  payment of
10%  of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
FeLnap alone is in dispute "

(.'   :`,
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F.No:   GAPPL/COM/STP/1367/Zulu-Appeal

::  ORDER-lN-APPEAL  ::

This   order  arises  out  of  an   appeal   filed   by  Ms.   Riddhi  Ketan  Shukla,   Shree

Nivas  4,   Mamta   Park,   Behi.nd   Navgujarat   College,   Usmanpura,   Ahmedabad-380

014   (hereinafter   referred   to  as   `Appellant')   against   Order-in-Original   No.   Div-

Vll/North/10/Refund/Riddhi       Shukla/19-20       dated       19.09.2019       (hereinafter

referred  to  as  `impugned  order')  passed  by  the  Assistant  Commissioner,  CGST  a

C.Ex.,   DMsion-Vll,   Commissionerate.Ahmedabad   North   (hereinafter   referred  to

as  `adjudicating authority').

2.          The  facts  of  the  case,  in  brief,  are  that  the  appellant  had  filed  a  refund

claim   for   an   amount   of   Rs.11,33,252/-on   14.06.2019   with   the   adjudicating

authority.  The  said  refund  claim  was  mainly on  the  ground  of cancellation  of  unit

booked  by  her  with  M/s.  Ahmedabad  East  Infrastructure  LLP,   24,   Govt.   Servant

Society,        Near        Municipality       Market,        Off        C.G.        Road,        Ahmedabad-

380009(hereinafter  referred  to  as  `Service  Provider'),  who  was  registered  with

the   Service   Tax   Department   under   the   category   of   `Construction   Service   in

respect     of     Construction     of     Residential     Complex'     falling     under     Section

65(105)(zzzh)  of  the  Finance  Act,1994  and  was  holding  Service  Tax  Registration

No.  AASFA0420CSD001.  The  appellant  had  booked  one  unit  in  the  Scheme  Ruby

on   24.05.2015   undertaken   by  the   `Service   Provider'   and   the   said   booking   has

been    subsequently    cancelled    on    9.11.2018.    On    cancellation,     the    `Service

Provider'  had  refunded  the  booking  amount  to  the  appellant,  after  deducting  an

amount  of  Rs.11,33,258/-towards  Service  Tax,  which  he  claimed  to  have  been

already paid to the department.

2.1        The  adjudicating  authority vide  impugned  order  rejected  the  refiind  claim

filed   by  the   appellant  on   the  grounds  that   "the   claimant   in   their   grounds  of

refurd  has  referred  the  provisions  of  Rule  6(3)  of  the  Service  Tax  Rules,1994  as

well  as of  Section  142(5)  of  the  CGST Act,  2017.  However,  as  the  claimant  is  not

registered   either   under   Service   Tax   or   GST,    the   provisions   contained   under

Finarce  Act,1994   and   Rules   made   thereunder   and   CGST  Act,   2017   and   Rules

made thereunder are not applicable to them".

3.           Being   aggrieved,    the   Appellant   has   preferred   the   present   appeal   on

following  grounds,  inter-a/I.a,  contending:-

(i)          ln  terms  of  the  provisions  of  Section   142(5)  of  the  CGST  Act,   2017,   the
refund   claim   of   Service   Tax   paid   earlier   for   which   Service   was   not

eventually  provided  or  deficient  provision  of  Service  need  to  be  filed  in

accordance    with    the    provisions   of    Service    Tax    law.    Therefore,    the

appellant  claimed  the  refund  on  the  said  lines.

The  claim  for  refund  is  made  under  the  provisions  of  Section  142(5)  of  the

Page  4  of  10



(iii)

F.No:  GAPPL/COM/STP/1367/2020-Appeal

CGST  Act,  2017.  The  said  provi.sl.on  says  that  notwi.thstanding  anything  to

contrary   contained   under   the   provi.sions   of   existi'ng   law,    except   the

provisions   of  sub   section   (2)   of   Section   118   of   the   Central   Exci.se   Act,
1944.   To  emphasize  exactly,   Section   142(5)  of  CGST  Act,   2017  overrides

anythi.ng  and  everything  under  the  erstwhi.le  law  but  not  Section  118(2)  of

Central   Excise   Act,    1944.    Accordingly,    the   time   limit   speci.fi.ed   under

Section   118(1)   of   Central   Excise   Act,1944   is   not   appli.cable   to   refund

claimed   under  the  transl.ti.onal  provi.sion  viz.   Section   142   (5)  of  the  CGST

Act,  2017.

Further,   the  time   limit   to  clai.in   refund  under  Secti.on   118   i.s  applicable

only  when  the  amount  is  a  payment  of  duty/tax/interest.   In  the  present

case,  the  refund  appll.cation  filed  js  pertaining  to  amount  of  tax  pal.d  for

which  the  provision  of  service  was  deficient,   hence  the  tax  deposi.ted  by

the  developer  i.e.  Servi.ce  Provider  (collected  from  the  appellant)  will  be

merely  1.n  the  nature of deposit.

®

(iv)        As   regards   the   bar   of   unjust   enrichment   under   Secti.on    118(2)   of   the

Central  Excise Act,1944  made  applicable  to  the  Service  Tax  under Secti.on

83  of  the  Finance  Act,1994,  the  appellant  submitted  that  as  per  the  copy

of  ledger  account,  bank  statement  and  cance`lation  agreement  produced

by  the  her  it  is  proved  that  the  amount  returned  by  the  developer  does

not   include   the   amount   of   Service   Tax   portion   and   accordingly,    the

incidence  of  tax  has  not  been  passed  to  any  other  person  and  actually

borne  by  the appellant.

(v)          Hon'ble  CESTAT  in  case  of  Ch.   Ramaraju  Versus  Versus  Commissi.oner  of

C.Excise,  Chennai  1.ssued  vi.de  Final  Order  No.  941 /2005  dated  06.07.2005

and   also   1.n   case   of   Dr.   Sarvjeet   Kaur   Versus   Commi.ssioner   of   Central

Exci.se,     Guragaon     vide     Final     Order     No.     A/93/2004-NB     (SM)     dated

13.01.2004,   allowed   the  refund  application   by  the  Service  Receiver  who

has borne  the incidence of duty/tax.

(vi)       The  refund  of  service Tax  paid  on  cancellation  of flat  where  service  is  not

provided  shall  be  allowed  wi.thout  limitation  of  time  as  prescri.bed  in  the
Secti.on  118  of  the  Central  Excise  Act,1944.  The  appellant  has  also  reli.ed

upon    decision    of   Commissioner   (Appeal)    1.n    case   of   M/s.    Panchratna

Corporation,     Ahmedabad    vide    OlA    No.    AHM-SVTAX-000-APP-023-17-18

dated  29.05.2017  and  also  judgement  of  Hon'ble  High  Court  of  Gujarat  in

case  of Addi.tion  Advertising  Versus  Union  of  India  [1998  (98)  ELT  14  (Guj)]

in  support of their contention.

(vii)      The  adjudicating  authority  has  denied  the  existence  of  any  provision  for
refund  claim  by  Servi.ce  Receiver  in  such  cases.   In  the  present  case,   the

Service  Tax  was  collected  by  the  Service  Provider  from  the  appellant  and

the  same  was   not   refunded   to  the  appellant  on  cancellation,   thus   it  is

clear  that  incidence  of  tax  has  been  borne  by  the  appellant  itself.  Thus,

the  point  is  to  grant  the  refund  to  the  person  who  has  borne  the  inci.dence

of  tax.  There  is  no  restriction  as  such  that  the  refund  couldn't  be  granted

to  Service  Receiver.

Page 5  of 10



F.No..  GAPPL/COM/STP/1367/20ZO-Appeal

4.           The   appellant   has   also  filed   an   application   for  condonation   of   delay   in

filin3  the  present  appeal,  for  a  delay  of  383  days  from  the  last  date  prescri.bed

for  t-fling  appeal.   As  regards  the  said  application  for  condonation  of  delay,   the

appellant  has  submitted  that:

>        The    applicant    received    that    impugned    order    on    19.09.2019    and

therefore,   the   last   date   for   filing   the   Appeal   was   18.11.2019.   The

appeal  1.s  fi.led  on  10.11.2020,  therefore  there  is  a  delay  of  357  days  in

filing  the  appeal.

The  impugned  order was  received  by  the  Developer  that  is Ahmedabad

East   Infrastructure   LLP   which   was   accidently   misplaced    by   them.

However,   the   applicant   were   able   to   find   it   out   in   the   month   of

March,   2020.   Due   to   COVID-19,   the   CBIC   has   issued   "THE   TAXATION

AND  OTHER   LAWS   (RELAXATION   OF  CERTAIN   PROVISIONS)   ORDINANCE,

2020"    read   with    Noti.fication   extending   the   due   dates   of   certain

compliances  under  different  acts  for which  applicant  has  requested  to

not consider the  period  that was  relaxed  by CBIC  for the  calculation  of

number of delayed  days in  fill.ng  appeal.

The  applicant  also  submitted  that  the  delay  is  accidental  which  was

not  intentional.  The  applicant  has  strong  case  in  merit.  Therefore,  in

the  interest of justice,  the  applicant  prays for  condoning  the  delay.

5.           Personal   hearing   I.n   the   matter  was   held   on   13.10.2021   through   virtual

mode.   Shri   Rashmin   Vaja,   Chartered   Accountant,   and   Ms.   Bhagyashree   Dave,

Chartered  Accountant,   attended  the   hearing  as  authorized   representatives  of

the  appellant.  She  reiterated  the  submissions  made  in  appeal  memorandum.  She

further  stated  that  she  would   submit  a  copy  of  order   passed   by  jurisdicti.onal

office   in   similar  set  of  facts  allowing   refund   as   part  of  additional  submission.

Subsequently,  the  appellant  has  also  submitted  through  e-mail  a  copy  of  010  No.

CGST/WS07/Ref-09/MK/AC/2020-21    dated   14.09.2020   passed   by   the   Assistant

Comllissioner,    Div-Vll,   CGST,   Commissionerate-Ahmedabad   South   in   a   similar

case,   wherein   the   refund   claim   filed   by   the   respective   appellant   has   been

sa nc=ioned .

6.           I  have  gone  through  the  recordsof  the  case,  the  impugned  order  and  the

grounds  of  appeal  as  well  as  oral  submission   of  the   appellant.   I   find   that  the

impi.gned  order  was  1.ssued  on  19.09.2019  by  the  adjudicating  authority.   As  per

the  details  submitted  in  the  Form  ST-4  by  the  Appellant,  the  said  order was  also

communl.cated  to  them  on  the  same  day  of  19.09.2019.   It  is  further  observed

that  the  Appellant  has  fi.led  this  present  appeal  on  07.12.2020,  which  is  after  a

peri.od  of  more  than  440  days  from  the  date  of  communication  of  the  impugned

orde,.
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F.No:  GAPPL/COM/STP/1367/2020-Appeal

6.1         I    further   fi.nd    it    relevant    to    go    through    the    statutory    provisions   of

Section  85  of  Chapter  V  of  the  Finance  Act,1994  which  1.s  reproduced  below:

SECTION  85.  Appeals  to  the  Commissioner  of  Central  Excise  (Appeals).-

(1)    Any    person    aggrieved    by    any    decision    or    order    passed    by    cin
adjudicating    authority    subordinate    to    the    Principal    Commissioner    of
Central   Excise   or   Commissioner   of   Central   Excise   may   appeal   to   the
Commissioner  of Central  Excise  (Appeals).

(2)  Every  appeal  shall  be  in  the  prescribed  form  and  shclll  be  verified  in
the prescribed manner.

(3)   An  appecil  shall  be   presented  within   three  months  from  the  date  of
receipt  of  the  decision  or  order  of  such  cldjudicating  authority,  relc]ting  to
service  tax,  interest  or  penalty  under  this  Chcipter,  mcide  before  the  date
on which  the  Finance  Bill,  2012,  receives  the  assent  of  the  President..

Provided  that  the  Commissioner  of  Central  Excise   (Appeals)  may,  if
he  is  satisfied  that  the  appellant  was  prevented  by  sufficient  cause  from
presenting  the  appeal  within  the  clforesoid  period  of  three  months,  allow
it  to be  presented within a further period of three  months.

eQl   shall   be resented  within  two  months rom  the  date  o
the  decision  or  order  o such  ad authorit made  on

and   after   the   Finance   Bill,   2012   receives   the   assent   of   the   President,
relating  to service  tax,  interest or penalty under this Chapter  ..

Provided  that  the  Commissioner  o Central  Excise
he  is  satisfied  that  the  Qppellont  wcis  prevented  by  sufficient  cause  from

presenting  the  appeal  within  the  aforesaid  period  of
resented within a urther eriod  o one month

two  months,  a![o_y±_i_t

®

6.2        Further,  I  find  that  the  appellant  has  submitted  that  ``the  impugned  order

was  received  by  the  Developer  i.e.   Ahmedabad   East  Infrastructure   LLP,   which

was  accidently  misplaced  by  them.  However,  the  applicant  were  able  to  find  it

out  in  the  month  of March,  2020".  However,  the  appellant  has  not  produced  any

documentary  evidence  substantiating  their  said  submission.  As  regards  the  said

submission   of  the   appellant,   I   find   that   as   per   the   detai.ls   submitted   by   the

appellant  in   Form   ST-4,   the  date  of  communication   of  the   impugned   order  is

19.09.2019   i.e.    the   date   of   issuance   of   impugned   order   only.    Further,    it   is

observed  that  the  impugned  order  has  been  issued  by  the  ad]udicating  authority

1.n   the   name   and   address   of   the   appellant   only.   Accordingly,    I   find   that   the

submission   of   the   appellant   that   "the   impugned   order   was   received   by   the

Developer  and  the  appellant  were  able  to  find   it  out   1.n   the   month  of  March,

2020"  is  neither  justifiable  nor  backed  by  any  documentary  evidences.   Hence,  I

find     that     the     said     submissi.on     of    the    appellant     cannot     be    taken     Into

consideration.

6.3        Accordingly,  it  is  observed  that  the  Appellant  was  required  to  file  appeal

within  2  months  from  the  receipt  of  the  said  order  i.e.  on  or  before  18.11.2019,
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as   stipulated   under   Section   85(3A)   of   the   Finance   Act,    1994.    However,    the

Appellant  has  filed  the  present  appeal  on  07.12.2020,  i.e.  after  a  period  of  more

than  one  year from  the  due  date.  Further,  I  also find  that  in  terms of  the  proviso

under  Section  85(3A)  I.b}.d,  the  appellate  authority  has  powers  to  condone  delay

of  one  month in  filing  of  appeal,  over  and  above  the  prescribed  period  of  two

months  as  mentioned  above,  if  sufficient  cause  is  shown.  Accordingly,  I  find  that

there  is  a  delay  of  more  than  one  year  in  filing  the  appeal  over  and  above  the

normal  period  of  2  months,  which  is  not  covered  under  the  purvi.ew  of  proviso

under    Section    85(3A)    ibid.    Thus,    the    appeal    filed    beyond    the    time    limit

prescribed    under    Section    85(3A)    of    the    Finance    Act,    1994    I.b).d   cannot    be

allowed.

6.4        Further,   as   regards  the  submission   of  the   appellant   referring   `The

Taxation   and   other   Laws    (Relaxation   of   certain    Provisions)    Ordinance,

2020,   it   is   observed   that   provisions   for   relaxation   of   time   limit   under

certai.n   Indirect  Tax  Laws  were  made  by  the  government  due  to  COVID19

by  virtue  of  the   provisions  of  Section   6   of  the  Taxation   and   other  Laws

(Relaxation   of   certain   Provisions)   Ordinance,   2020,   which   is   reproduced

here  under:
"6.   Notwithstanding  anything  contained   in  the   Central   Excise  Act,1944,

the  Customs  Act,1962   (except  sections   30,   30A,   41,   41A46  cind  47),   the

Customs Tariff  Act,1975  or  Chapter  V  of  the  Fincince  Act,1994,  as  it  stood

prior  to  its  omission  vide  section  173  of  the  Central  Goods  and  Service  Tax
Act,   2017   with   effect   from   the   lst   day   of   July,2017,   the   time   limit

specified   in,   or   prescribed   or   notified   under,

eriod rom the 20thda March

the   said   Acts   wh

2020 to the 29th  dadurin

2020  or  such  other  date  a ter  the  29th  da 2020  as  the  Central

Government    may,    by    notification,    specify,     for    the    completion    or
compliance of  such action as-

(a)   completion  of  any  proceeding  or  issuance  of  any  order,   notice,
intimation,   notificcltion  or  scinction  or  approval,   by  whatever   name

called,   by   any   authority,   commission,   tribunal,   by   whatever   name

called.,  or

(b)   filing   of   any   appeal,   reply   or   application   or   fLlrnishin9   of   any
report,  document,  return or statement,  by whatever  name called,

shall,   notwithstanding  that  completion  or  compliance  of  such  action  has

not  been  made within  such  time,  stand  extended  to  the  30th  day  of June,

2020  or  such  other  date  after  the  30th  day  of  June,  2020  as  the  Centrcll

Government  may,  by  notification,  specify  in  this  behalf :

Provided  that  the  Central  Government  may  specify  different  dates

for   completion   or   compliance   of   different   actions   under   clause   (a)   or
clause  (b)".

`-.
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However,   I  find  in  the  present  case  that  the  peri.od  of  limitation  of

total   3    months    (including   condonable   period   of   1    month)   for   filing   of

appeal  from  the  date  of  issuance  of  impugned  order,  as  prescribed  under

Section  85  of  the  Fi.nance  Act,1994  was  already  completed  on   18.12.2019

and      hence,      the      present     case     would      not      be     eligible     for     the

relaxation/extention   granted   in   terms   of   the   Taxation   and   other   Laws

(Relaxation   of  certain   Provisions)   Ordinance,   2020  in   respect  of  period(s)

of   li.mitation   as   mentioned   above.   Accordingly,    I   find   that   the   further

proceedings  in  case  of  present  appeal  can   be  taken  up  for  consideration

strictly  as  per  the  provisions  contained  in  Section  85(3A)   the  Finance  Act,

1994.

®

7.            It    is    also    observed    that    the    appellant    has    filed    an    application    for

condonation   of   delay.    However,    filing   of   a   COD   application   is   not   going   to

change   the   factual   position   in   the   present   case.    I   find   that   this   appellate

authority   is   a   creature   of   the   statute   and   has   to   act   as   per   the   provisions

contained  in  the  Finance  Act,1994.  This  appellate  authority,  therefore,  cannot

condone  delay  beyond  the  period  permissible  under  the  Finance  Act,1994.  When

the  legislature  has  intended  the  appellate  authority  to  entertain  the  appeal  by

condoning  further  delay  of  only  one  month,   this  appellate  authority  cannot  go

beyond   the   power  vested   by   the   legislature.   My   views   are   supported   by   the

follcwing case  laws:

(i)         The  Hon'ble  supreme  court  in  the  case  of  singh  Enterprises  reported  as
2008  (221)  E.L.T.163  (S.C.)  has  held  as  under:

"8 .... The   proviso   to   sub-section   (1)   of   Section   35   makes   the

position  crystal  clear  that  the  appellclte  authority  has  no  power  to
allow  the  appeal   to  be  presented  beyond   the  period  of  30  days.

The   language   used   makes   the   position   clear   that   the   legislature

intended    the    appellate    authority    to   entertain    the    appeal    by

condoning   delay   only   upto   30   days   af ter   the   expiry   of   60   dciys

which  is  the  normal  period  for  preferring  appeal.  Therefore,  there

is   complete   exclusion   of   Section   5   of   the   Limitation   Act.   The

Commissioner   and    the    High    Court    were    therefore    justified    in

holding  that  there  was  no  power  to  condone  the  delay  clfter  the

expiry of  30 days period. "

(ii)          ln  the  case  ofMakjai  Laboratories  pvt  Ltd  reported  as  2011   (274)  E.L.T.

48  (Born.),   the  Hon'ble  Bombay  High  Court  held  that  the  Commissioner

(Appeals)  cannot  condone  delay  beyond  further  peri.od  of  30  days  from

initial   period  of  60  days  and  that   provisions  of  Limitation  Act,   1963   is

not  applicable  in  such  cases  as  Commissioner  (Appeals)  is  not  a  Court.

(iii)       The  Hon'ble  High  Court  of  Delhi  in  the  case  of    Delta  lmpex  reported  as

2004   (173)   E.L.T.   449   (Del)   held   that   the   Appellate   authority   has   no
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jurisdiction  to  extend  limitation  even  in  a  "suitable"  case  for  a  further

period  of  more  than  thirty  days.

8.            I  find  that  the  provisions  of  Section  85  of  the  Finance  Act,1994  are  pc}rl.

mciterl.a  with   the   provisions  of  Section   35   of  the   Central   Excise  Act,   1944  and

Section   128  of  the  Customs  Act,   1962.   Hence,   the  above  judgements  would  be

squarely applicable  to  the  present  appeal  also.

9.           By  respectfully  following  the  above  judgements,   I  hold  that  this  appellate

authority  cannot  condone  delay  beyond  further  peri.od  of  one  month  prescribed

under  proviso  to  Section  85  (3A)  of  the  Finance  Act,1994.  Thus,  the  appeal  fi.led

by  the  appellant  is  required  to  be  dismissed  on  the  grounds  of  limitati.on  as  not

filed  within  the  prescribed  time  li.mit  in  terms  of  the  provisions  of  Section  85  of

the  Finance  Act,1994.I,  accordingly,  dismiss  the  present  appeal.

io.     3Ttfied gT{T ed fl Tr€ 3rftT qTr fj-3qlh ffi a fin iTm il
The  appeal  filed  by  the  appellant are  disposed  of  as  above.

alQJ
(Akhiles E¥u'Jm:;

Commissioner  (Appeals)
Date:   13th  December,  2021

LPor `

Attested

(M,P.Sisodiya)
Superintendent  (Appeals)
Central  Excise,  Ahmedabad

By  Regd.  Post A.  D

Ms.  Riddhi  Ketan  Shukla,
Shre3  Nivas 4,  Mamta  Park,
Behiid  Navgujarat College,
Usmanpura,  Ahmedabad-380  014

cop).  to  :

1.               The  pr.  Chief commissioner,  CGST and  central  Excise,  Ahmedabad.
2.               The               Commissioner,               CGST               and               Central               Excise,

Commissionerate:Ahmedabad-North.
3.                The       Deputy       /Asstt.        Commissioner,        Central       GST,        Division-VII,

Commissionerate:Ahmedabad-North.
4                 The        Deputy/Asstt.         Commissioner        (Systems),         Central        Excise,

Commissionerate:Ahmedabad-North.

/      Guard file
6.                   PA  F1'le
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